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INTRODUCTION

It is commonly said that "West Virginia is dead last in everything."'
West Virginia is a state with amazing natural beauty, rich history, and enormous
growth potential. Although West Virginia has traditionally been ranked 50th
among the states in many areas, including the economy, education,
infrastructure, and economic opportunity,2 the state is taking steps to advance. In
the first two decades of the twenty-first century, initiatives, such as the West
Virginia Forward and the West Virginia Chamber, have arisen to address and
rectify issues that hold West Virginia in last place.' One such area of focus for
reforms is West Virginia's civil justice system. 4
For many years, West Virginia's civil justice system had a "reputation
as one in which defendants did not get a fair shake." 5 Beginning as a
"dishonorable mention" in 2002, the American Tort Reform Foundation
("ATRF") labeled West Virginia as the number one "Judicial Hellhole" in the
United States in 2006 and again in 2008.6 For many business executives,
litigation presents "enormous potential risks and consequences that they find

SE.g., John G. Miller, Tired of Being 50th? Jim Justice Says New Leadership Needed to Lift

State to Rightful Spot Among Nation's Best,

THE EXPONENT TELEGRAM

(Aug. 7, 2016)

https://www.wvnews.com/theet/news/free/tired-of-being-50th-jim-justice-says-new-leadership-

needed-to-lift-state-to-rightful/articled7eaedI8-0523-5b

4-8cf5-2d5fbe823eae.html; Best States

Rankings: West Virginia, U.S. NEWS,
https://www.usnews.com/news/best-states/westvirginia#state-rankings (last visited Nov. 17, 2021); Alex Thomas, CNBC Ranks West Virginia as
Worst State for Business, W. VA. EDUC. Ass'N, https://www.wvea.org/content/cnbc-ranks-west-

virginia-worst-state-business (last visited Oct. 2, 2021).
2

Best States Rankings: West Virginia, supra note 1.

3
See generally Moving West Virginia Forward, W. VA. UNIV., https://wvforward.wvu.edu/
(last visited Oct. 10, 2021); Committees & Working Groups, W. VA. CHAMBER,
https://www.wvchamber.com/Issues-Advocacy/Committees-Working-Groups.aspx
(last visited
Nov. 19, 2021).
4

W. VA. CHAMBER,

supra note 3.

5

Cary Silverman & Richard R. Heath, Jr., A Mountain State Transformation:West Virginia 's
Move into the Mainstream, 121 W. VA. L. REv. 27, 28 (2018).
6
See
Everlasting
Judicial Hellholes,
AM.
TORT
REFORM
FOUND.,
https://www.judicialhellholes.org/reports/ (last visited Nov. 19, 2021). The American Tort Reform
Foundation's annual Judicial Hellholes Report is based on a survey of ATRF members, which
includes more than 300 businesses, corporations, municipalities, associations, and professional

organizations; ATRF then compiles its report by analyzing each jurisdiction's civil justice system
for procedures and laws applied in an "unfair and unbalanced manner, generally against defendants
in civil lawsuits." About, AM. TORT REFORM FOUND., http://www.judicialhellholes.org/about/ (last

visited Nov. 19, 2021). Although critics correctly point out that the Judicial Hellhole Report is not
based on scientific data, e.g., Elizabeth G. Thornburg, JudicialHellholes, Lawsuit Climates and
Bad Social Science: Lessonsfrom West Virginia, 110 W. VA. L. REv. 1097 (2008), ATRF makes

clear that the reports are compilations of survey responses that reflect businesses' opinions of a
state's civil justice system and are not intended to be scientific.
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7
difficult to comprehend and evaluate." Many businesses seek to avoid the risk
of incurring unpredictable costs associated with litigation, and the label as a
8
Judicial Hellhole deters businesses from operating there. As such, West
Virginia's label as a Judicial Hellhole is bad for business: it represents
businesses' perception that, if litigation arises from operations in West Virginia,
the deck is stacked against them. Thus, the label not only impedes businesses
that are already operating in West Virginia, but it deters those which may wish
to operate in West Virginia in the future.'
Since 2014, West Virginia has made significant efforts to repudiate its
reputation with the hope that "businesses that are both operating here now and
that would want to come and relocate in our state would have a stable judicial
system." 10 West Virginia jumped five spots from 50th to 45th in 2017." By 2020,
West Virginia was officially labeled a "former and recovering perennial Judicial
Hellhole."' 2 Working to repudiate the reputation as a Judicial Hellhole is a good
step in establishing a system that is equally fair to both plaintiffs and defendants,
which encourages businesses to operate in West Virginia.' 3 This, in turn,
promotes statewide economic development, which will have far-reaching
benefits across the Mountain State.
This Note will focus on one particular aspect of West Virginia's civil
justice reform: Notices of Nonparty Fault under West Virginia Code section 557-13d, which seeks to prevent defendants from paying in excess of their share of
fault.' 4 Section 55-7-13d requires the trier of fact to consider the fault of all who
contributed to a plaintiff's injury, "regardless of whether the [nonparty] was or
5
could have been named as a party to the suit." The first step in identifying a
nonparty is for a defendant to file a notice of nonparty fault that identifies the
nonparty and offers "a brief statement of the basis for believing such nonparty to

John Lande, Failing Faith in Litigation? A Survey of Business Lawyers' and Executives'
7
Opinions, 3 HARV. NEGOT. L. REv. 1, 19 (1998).

s

Id. at 51-52.

See generally Victor E. Schwartz, Sherman Joyce & Cary Silverman, West Virginia as a
9
JudicialHellhole: Why Businesses FearLitigating in State Courts, 111 W. VA. L. REv. 757 (2009).
&

10
Chris Dickerson, Tort Reform on GOP LegislativeAgenda, W. VA. RECORD (Dec. 24, 2014),
Silverman
https://wvrecord.com/stories/510588207-tort-reform-on-gop-legislative-agenda;
Heath, supra note 5, at 29.
"
Wendy Holdren, Lawsuit Climate Survey Shows Tort Reform Is Working in West Virginia,
REG.-HERALD, (Sept. 13, 2017) https://www.register-herad.com/news/lawsuit-climate-survey37 3
3
shows-tort-reform-is-working-in-west-virginia/article_..65e 8b - fl f-50d9-a89ed8e9d68e70b0.html
2
2020-2021
Watch List:
West
Virginia, AM.
TORT REFORM
http://www.judicialhellholes.org/west-virginia/ (last visited Oct. 10, 2021).

"

Schwartz, Joyce & Silverman, supra note 9; accord Lande, supra note 7.

"

W. VA. CODE ANN. § 55-7-13d (West 2021).
Id. § 55-7-13d(a)(1).

'5

FOUND.,
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be at fault." 16 The statute does not provide a standard by which a notice's brief
statement can be evaluated and, because the Legislature enacted the statute only
a few years ago, West Virginia courts have not had much opportunity to provide
guidance. Accordingly, this Note will propose a minimum threshold for
sufficiency of notices of nonparty fault with the hope of facilitating the fairest
allocation of damages in each case. Fairer allocation of damages demonstrates to
businesses that they should not fear operating in West Virginia because its civil
justice system seeks to fairly and accurately resolve disputes. Each step, no
matter how small, in shaking off West Virginia's traditional reputation that holds
it in last place in so many areas will lead to economic growth and allow the
Mountain State to prosper for many years to come.
Part II of this Note will provide a background first on the modern tort
reform movement and West Virginia's recent civil justice legislation and second
on the standard for pleadings in West Virginia. Part III will analyze West
Virginia's notice statute and how West Virginia courts have interpreted it thus
far. Because the statute is fairly new and West Virginia courts have not had much
opportunity to provide guidance as to what is required for a notice's brief
statement to be sufficient, Part IV will survey three states that have similar
statutes and the requirements for a sufficient brief statement in those states. Part
V will suggest a standard for determining the sufficiency of the brief statement
required by section 55-7-13d based on existing West Virginia case law and other
states' decisions. A clear standard for what is required for a notice's brief
statement to be sufficient will promote efficiency by allowing defendants to
better prepare the notice, facilitating a more efficient and effective discovery
process, and culminating in a fairer allocation of fault and damages. These, in
turn, will improve the reputation of West Virginia's civil justice system and
thereby benefit the rest of the state.
II.
A.

BACKGROUND

The Modern Tort Reform Movement
1.

Evolving Tort Law and Imbalances of the Scales of Justice

Tort law is designed to address civil wrongs against the victim by
requiring the tortfeasor to pay money damages to restore the victim to his or her
rightful position." Common rationales for money damages include redistributing
some or all of the victim's loss to the person or entity that caused it and serving
societal and moral purposes, such as deterrence, corrective justice, and
compensation. 18

16

Id. § 55-7-13d(a)(2).

17

F. Patrick Hubbard, The Nature and Impact of the "Tort Reform " Movement, 35 HOFSTRA

L. REV. 437, 440 (2006).
18
Id. at 445-46.
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Because tort law is primarily a matter of common law, it is constantly
19
evolving, which leads some to argue that tort reform is a bit of a misnomer. The
primary distinction between tort evolution and so-called tort reform is that tort
20
law evolves through the courts and tort reform occurs through legislatures. In
its most basic form, tort reform refers to "legislative proposals or enactments that
modify the common law rules of torts."" From the 1930s to the 1970s, courts
reformed many areas of tort law, including limitations on the privity requirement
22
of product liability, workers' compensation claims, and other bars to recovery.
"plaintiffThis phase of the changes of tort law is sometimes referred to as
friendly tort expansion" because a common effect of the changes during this
23
phase was to increase plaintiffs' right to recover for injuries.
2.

Calls for Balance: Tort Reform to Correct Perceived Imbalances in
the Scales of Justice

Despite the judicially created evolution of tort law, calls for tort reform
through legislation began in the 1970s as a response to "crises" arising from an
24
increase in medical malpractice and products liability cases. In the 1980s, the
modern tort reform movement took shape to address perceived unfairness in state
5
civil justice systems, including "unfair and inaccurate damage assessments,"
26
and it has been hotly debated ever since.
Organizations like ATRF have arisen to highlight specific types of
imbalances in particular areas and propose reforms. Each year, ATRF publishes
its Judicial Hellhole Report, which has two purposes: "(1) to identify areas of the
country where the scales ofjustice are out of balance; and (2) to provide solutions
for restoring balance, accuracy and predictability to the American civil justice

G. Edward White, Tort Reform in the Twentieth Century: An Historical Perspective, 32
6 4
2
VWLL. L.J. 1265, 1265 (1987), https://digitalcommons.law.villanova.edu/vlr/vol3 /iss / ("[A]
cursory glance at the history of tort law in the twentieth century suggests that it is difficult to find
9

any significant period of time in which the field was not being 'reformed' by someone, or in which
'reform' was not being advocated.").
See Hubbard, supra note 17, at 457-62 for a discussion of the debate about the rational
20
model versus the political model, which underscores the broader underlying nature of the modem
tort reform movement.
Julie Davies, Reforming the Tort Reform Agenda, 25 WASH. U.J.L. & POL'Y 119, 120 n.3
21

(2007).
22

White, supranote 19, at 1265-68; Hubbard, supra note 17, at 466.

23

Hubbard, supra note 17, at 466.

24

Id. at 469-70.

25

Nancy C. Marcus, Phantom Parties and Other Practical Problems with the Attempted

Abolition of Joint and Several Liability, 60 ARK. L. REv. 437, 442 (2007).
26
Hubbard, supra note 17, at 470-71. Proponents of tort reform include groups such as
insurance companies and businesses, while opponents include plaintiffs' attorneys and consumer
groups. Id. at 471.
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system." 27 Judicial Hellholes are places "where judges in civil cases
systematically apply laws and court procedures in an unfair and unbalanced
manner, generally against defendants in civil lawsuits." 28 In compiling its annual
report, ATRF surveys counsel for its members, which consists of over 300
"businesses, corporations, municipalities, associations, and professional
firms." 29 Then, it "carefully reviews court decisions, jury verdict reports, judicial
branch statistics, and newspaper and legal trade press articles documenting
litigation practices in jurisdictions of concern." 30 Finally, ATRF documents its
findings in its annual Judicial Hellhole Report.31
Over the last four decades, tort reform has consistently focused on the
ways in which the trier of fact determines fault and allocates liability. The two
predominant common law rules for determining fault and allocating liability
were joint and several liability for defendants and contributory negligence for
plaintiffs. First, the doctrine of joint and several liability meant that "individuals
and businesses whose actions played a minor role in causing a person's injury
were on the hook for the full amount of that person's damages, including the
portion attributed to the wrongful conduct of others." 32 Under this system,
plaintiffs were encouraged to target defendants with "'deep pockets,' while
settling with or not pursuing those with limited assets who may be most

27

AM.

TORT

REFORM

FOUND.,

JUDICIAL

HELLHOLES

2006,

at

ii

(2006),

https://www.judicialhellholes.org/wp-content/uploads/2020/09/JH2006.pdf.
28

About, supra note 6 ("To the extent possible, ATRF is specific in explaining how and why

particular courts, laws or regulations can produce unfair civil justice outcomes in the jurisdictions
cited."). See also Schwartz, Joyce & Silverman, supra note 9, at 758.
29
Schwartz et al., supra note 9, at 758. Critics of the report emphasize that the report is "bad

social science" because of the method by which the report is compiled, e.g., Elizabeth G.
Thornburg, Judicial Hellholes, Lawsuit Climates and Bad Social Science: Lessons from West

Virginia, 110 W. VA. L. REv. 1097 (2008), but ATRF does not claim to be scientific; rather, it
compiles firsthand experience from individuals who have firsthand experience in these
jurisdictions and assesses the experiences in the through independent research of additional
sources, such as "publicly available court documents, judicial branch statistics, press accounts, and
various studies." About, supra note 6.
30

Schwartz et al., supra note 9, at 759.

31

The report includes, in addition to Judicial Hellholes, a Watch List, which are jurisdictions

that "may be moving closer to or further away from a designation as a Judicial Hellhole";

Dishonorable Mentions, which "comprise singularly unsound court decisions, abusive practices,
legislation, or other actions that erode the fairness of a state's civil justice system and are not
otherwise detailed in other sections of the report"; and Points of Light, which "are examples of fair

and balanced judicial decisions that adhere to the rule of law and positive legislative reforms." AM.
TORT

REFORM

FOUND.,

JUDICIAL

HELLHOLES

2020/2021,

at

2-3

(2020),

https://www.judicialhellholes.org/wp-content/uploads/2020/12/ATRA_JH2O_layout_09d- 1.pdf.
32
U.S. CHAMBER INST. FOR LEGAL REFORM, WEST VIRGINIA'S CLIMB: LAWSUIT CLIMATE
PROGRESS

IN

THE

MOUNTAIN

STATE

AND

THE

PATH

AHEAD

3

https://instituteforlegalreform.com/west-virginias-climb-lawsuit-climate-progress-in-themountain-state-and-the-path-ahead/; accordWhite, supra note 19.

(2018),
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responsible for an injury." 33 To avoid this unfair practice and disparate result,
many states have abandoned or modified joint and several liability in favor of
allocating damages according to a defendant's proportion of fault for the
plaintiff's injury.34
Second, under the doctrine of contributory negligence, if the trier of fact
determined that a plaintiff had any degree of fault, no matter how small, for the
35
injury alleged, the plaintiff was fully barred from recovery. Contributory
negligence was a complete defense whose effect was to "relieve [ ] defendant[s]
of all liability." 36 Recognizing that this lead to harsh and unfair results, many
states have abandoned contributory negligence in favor of comparative
negligence, where the juries allocate percentages of fault and assess damages

accordingly. 37

West Virginia's Civil Justice System

B.

1.

West Virginia's Traditional Reputation

Before 1979, West Virginia imposed full joint and several liability on
38
defendants and followed the doctrine of contributory negligence. In Bradley v.
39
AppalachianPower Company, two separate cases which were consolidated on
appeal, the West Virginia Supreme Court of Appeals abandoned contributory
40
negligence in favor of comparative fault. In both cases, the plaintiffs sought an
41
instruction of comparative negligence instead of contributory negligence. The
judges denied the proposed instructions, and in both cases, the jury returned a
verdict for the defendants, which barred the plaintiffs from recovering for their
injuries. 42 Recognizing its ability to amend traditional common law principles,
the "almost universal dissatisfaction among leading scholars of tort law with the
harshness of the doctrine of contributory negligence," and the unfair outcomes
that contributory negligence caused, the West Virginia Supreme Court
43
abandoned the antiquated rule. When considering how sharply to depart from

33

Silverman & Heath, supra note 5, at 31.

34

Marcus, supra note 25, at 440-41.

U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 32, at 19; accord Bradley v.
3
Appalachian Power Co., 256 S.E.2d 879, 882 (W. Va. 1979).
36
65A C.J.S. Negligence § 280 (2021).

37
ed.

See generally KATHRYN KELLY & VICTOR E. SCHWARTZ, COMPARATIVE NEGLIGENCE (6th
2020); CLARK, BOARDMAN & CALLAGHAN, COMPARATIVE NEGLIGENCE MANUAL (3d ed. 2021).

38

Silverman & Heath, supra note 5, at 30.

39

Bradley, 256 S.E.2d at 879.

40

41

Id. at 885-86.
Id. at 881.

42

Id.

43

Id. at 882-85.
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the rule, the Court expressed its distaste for pure comparative negligence and
ruled that a plaintiff who may bear some fault for his or her own injuries is not
barred from recovering as long as the plaintiff's negligence is less than 50%.44
The shift from contributory negligence to comparative fault was a great
step toward fairer results for plaintiffs because it recognized "the 'obvious
injustice' of barring a plaintiff from recovery 'no matter how slight the plaintiff's
negligence.' 4 5 The Court, however, left the issue of joint and several liability
for another day. 46 As a result, plaintiffs were able to collect damages as long as
they were less than 50% responsible, yet still encouraged to target the defendant
with deep pockets and forego or settle suits with limited assets.
This imbalance continued for the next quarter of a century. In 2005, West
Virginia limited joint liability against parties minimally at fault (less than 30%),
but the law "still left many defendants subject to liability in excess of their
responsibility."4 7 Despite this change, plaintiffs were still encouraged to seek
defendants with deep pockets, which were often businesses.
Over the course of the next quarter of a century, West Virginia's civil
liability system developed a "reputation as one in which defendants did not get a
fair shake." 48 In ATRF's debut report, which came out in 2002, West Virginia
was a Dishonorable Mention. 49 Then, in 2006 and again in 2008, ATRF labeled
West Virginia as the number one Judicial Hellhole, as well as a statewide Judicial
Hellhole.50
In 2009, an article in the West VirginiaLaw Review discussed the reasons
why ATRF labeled West Virginia as a Judicial Hellhole. 5' The four main reasons
were: (1) a lack of appellate review, (2) a perceived home-court advantage, (3)
systemic procedural unfairness, and (4) deviations from fundamental tort
principles. 2 According to the article's authors, these factors "demonstrate[d] that
West Virginia maintain[ed] a uniquely unfavorable legal environment for

4
Id. at 884-85. In expressing its distaste for pure contributory negligence, the court provided
the following syllogism: "(1) the contributory negligence rule is draconian in its operation; (2) the
legislative solution of apportioning the plaintiff's fault up to 50 percent is an arbitrary line-drawing
lottery; (3) therefore, the pure comparative negligence rule is fairer." Id. at 884.
45

Silverman & Heath, supra note 5, at 30 (quoting Bradley, 256 S.E.2d at 886).

4

Bradley, 256 S.E.2d at 883-84.
Silverman & Heath, supra note 5, at 31 (citing S.B. 421, 2005 Leg. Reg. Sess. (W. Va. 2005)
(codified at W. VA. CODE ANN. § 55-7-24(b)) (repealed 2015)).

47

48

Silverman & Heath, supra note 5, at 28.

49

AM.

TORT

REFORM

FOUND.,

JUDICIAL

HELLHOLES

2002,

at

18-19

(2002),

https://www.judicialhellholes.org/wp-content/uploads/2020/09/JH2002.pdf.
50
The American Tort Reform Association's annual Judicial Hellholes Report analyzes each
jurisdiction's civil justice system for procedures and laws that are or may be applied in an "unfair
and unbalanced manner, generally against defendants in civil lawsuits." About, supra note 6.
5

Schwartz et al., supra note 9, at 757.

52

Id. at 788.
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businesses and other civil defendants." 3 The authors emphasized in closing,
however, that "all is not lost. Other jurisdictions have, through a variety of
judicial actions, legislative reforms, or other corrective measures, improved
54
fairness in litigation, and have shed their negative reputation."
2.

Shaking off the Bad Reputation: Civil Justice Reforms

Beginning in 2014, the West Virginia Legislature sought to enact a series
of civil justice reforms to repudiate its reputation and follow other states'
trends.55 Motivated "to make sure that businesses that are both operating here
now and that would want to come and relocate in our state would have a stable
judicial system," State Senate President Bill Cole and House of Delegates
Speaker Tim Armstead made tort reform a priority for the 2015 legislative
session.56 During the 2015 legislative session, the West Virginia Legislature
57
enacted more than a dozen civil justice reforms. House Judiciary Chairman
John Shott said that the goal was to "identify features of the civil justice system
that contribute to the concept that West Virginia isn't friendly to businesses and
economic transactions." 5 8 Thus, West Virginia began its quest to repudiate its
traditional reputation in order to encourage business growth and economic
development. 59
Ten years after the 2009 article, another article in the West Virginia Law
Review discussed what the authors referred to as West Virginia's journey from
hellhole to the mainstream.6 0 According to the authors, the reforms fell into three
general categories. 61 First, the Legislature addressed the areas where West
Virginia had fallen behind or deviated from the mainstream tort law. 62 Second,
it tackled "documented abuses in the civil justice system, such as forum shopping
and 'gotcha' litigation tactics." 63 Third, the state-imposed reasonable constraints
on damages awards.64
Among the reforms during the 2015 legislative session was the repeal of
West Virginia Code section 55-7-13 and its replacement with four new sections:

53

Id.

54

Id.

55
56

Silverman & Heath, supra note 5, at 29.
Dickerson, supra note 10.

57

Silverman & Heath, supra note 5, at 29-30.

58
Tort Reform Moving Through the Legislature, W. VA. LEGIS. BLoG (Feb. 13, 2015),
https://blog.wvlegislature.gov/wrap-up/2015/02/13/tort-reform-moving-through-the-legislature/.
59

Silverman & Heath, supra note 5, at 29.

60

Id.

61

Id. at 30.

62

Id.

63

Id. at 30.

64

Id.
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sections 55-7-13a through d, which seek to "remove unfairness and uncertainty"
from the allocation of fault and damages in civil cases. 65 Section 55-7-13a
proclaims that the standard in West Virginia should be modified to comparative
fault.6 6 Section 55-7-13b defines important terms and section 55-7-13c provides
the new standard for determining fault: liability is to be several only, not joint. 67
This means that individuals and businesses sued in West Virginia courts will
only pay damages in proportion to their level of responsibility for an injury.68
Most importantly, for purposes of this Note, section 55-7-13d requires that, when
allocating fault, the trier of fact must consider the fault of anyone who may have
contributed to the plaintiff's injury, regardless of whether that person or entity
is, was, or could have been a party to the suit. 69 If the trier of fact determines that
a nonparty is wholly or partially at fault for a plaintiff's injuries, the plaintiff's
recovery is reduced in proportion to the percentage attributed to that nonparty. 7 0
These changes have improved West Virginia's lawsuit climate and are a
good step in repudiating the state's traditionally unfavorable reputation. 71
Between 2015 and 2017, West Virginia jumped five spots to number 45 in the
United States Chamber of Commerce's annual Lawsuit Climate Survey. 72 In
2020, ATRF officially labeled West Virginia a "former and recovering perennial
Judicial Hellhole." 73 Although the Mountain State has made great steps in
shedding its traditional reputation as a place where defendants do not get a fair
shake, one particular aspect of the fairer allocation of fault under sections 55-713a through 13d needs to be clarified before the statute can properly serve its
intended purpose of removing unfairness and uncertainty from West Virginia's
civil justice system. Before the trier of fact can consider the fault of a nonparty,
a defendant must file a notice of nonparty fault that identifies the nonparty and

H.B. 2002, 2015 Leg., 82d Sess. (W. Va. 2015) (passed as Enrolled Committee Substitute
for H.B. 2002, Feb. 24, 2015) (codified at W. VA. CODE ANN. § 55-7-13a to -13d (West 2021)).
66
Id.
65

67
Id.; U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 32, at 4; W. VA. CODE ANN. § 557-13c (West 2021).
68
H.B. 2002; U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 32, at 4; W. VA. CODE ANN.
§ 55-7-13c (West 2021).
69
W. VA. CODE ANN. § 55-7-13d (West 2021); U.S. CHAMBER INST. FOR
LEGAL REFORM,

supra note 32, at 4.
70
W. VA. CODE ANN. § 55-7-13d(a)(3) (West 2021). It is important to distinguish between
liability and fault. The assessment of fault for nonparties is "only [ ] a vehicle for accurately

determining the fault of named parties," which means that when a nonparty is assessed a percentage
of fault, the nonparty is not subjected to any liability. Id. § 55-7-13d(a)(5).
71
U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 32, at 2.
See id. at 2; Woody Thrasher, Opinion, Thrasher Sees Good News, Bad News in W Va.
Business Culture, W. VA. PRESS (Oct. 19, 2017), https://wvpress.org/breaking-news/opinionthrasher-sees-good-news-bad-news-w-va-business-climate/.
72

73

2020-2021 Watch List: West Virginia, supra note 12.
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provides a brief statement of the basis for believing the nonparty is at fault.74 It
remains unclear, however, what is required for the brief statement to be
considered sufficient. Because notices of nonparty fault are pleadings, the
discussion of pleadings that follows provides insight that will be helpful in
articulating the proposed standard for sufficiency contained in Part V.
C. Pleadings
1.

Pleading Requirements

Black's Law Dictionary defines "pleading" as follows:
1. A formal document in which a party to a legal proceeding
(esp. a civil lawsuit) sets forth or responds to allegations, claims,
denials, or defenses.
2. A system of defining and narrowing the issues in a lawsuit
whereby the parties file formal documents alleging their
respective positions. 75
There are three primary objectives of pleadings, all of which ensure a
fair adjudication. 76 First, pleadings enumerate the issues of fact and questions of
law in the case.77 Second, they give all parties "distinct notice of the case
intended to be set up by the other, and thus [ ] prevent either party from being
taken by surprise at the trial." 78 Third, they "provide a brief summary of the case
of each party,... from which the nature of the claim and defense may be easily"
understood. 79
West Virginia Rule of Civil Procedure 8(a) requires that a pleading that
sets forth a claim for relief "shall contain (1) a short and plain statement of the
claim showing that the pleader is entitled to relief, and (2) a demand for judgment
for the relief the pleader seeks." 80 Subsection (b), which pertains to defenses and
denials, provides that if the party does not have knowledge or information
sufficient to form a basis for believing the denial, the party must say so.81

74

W. VA. CODE ANN.

§ 55-7-13d(a)(2)

75

Pleading, BLACK'S

LAW DICTIONARY (11th ed. 2019).

76

See generally EDWARD BULLEN & STEPHEN LEAKE, BULLEN AND LEAKE'S PRECEDENTS OF

(West 2021).

PLEADINGS 1 (Alfred Thompson Denning & Arthur Grattan-Bellew eds., 9th ed. 1935).
77

Id.

78

Id.

79

Id.

W. VA. R. Civ. P. 8(a). The federal equivalent requires the same, as well as a statement of
80
the grounds by which the court has jurisdiction to hear the case. FED. R. Civ. P. 8(a); Zachary D.
Clopton, Making State Civil Procedure, 104 CORNELL L. REV. 1, 12 n.55 (2018).

81

W. VA. R. Civ. P. 8(b). At this point, reader, you are likely wondering why the author is

taking you on a journey back to first year civil procedure class. Fear not, because it will be
important later.
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Generally, noncompliance with Rule 8 is nonprejudicial, and parties are allowed
an opportunity to amend the pleading.8 2 When pleadings do not fulfill the
requirements of Rule 8, the court may strike them from the record under Rule
12.83

2.

The Standard for Striking an Insufficient Pleading

West Virginia Rule of Civil Procedure 12 provides the framework for
defenses and objections based on pleadings. 4 In particular, Rule 12(f) provides
that "[u]pon motion made by a party.. . , the court may order stricken from any
pleading any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter." 85 Two of the most important purposes of Rule 12 are to avoid
placing parties in "procedural straightjackets" and to avoid unnecessary delay at
the pleadings stage that prolongs the disposition of the case. 86
The motion to strike a pleading for insufficiency "was never intended to
furnish an opportunity for the determination of disputed and substantial questions
of law and is not granted if insufficiency of the defense is not clearly apparent or
may be better determined in a hearing on the merits." 87 For a court to strike a
pleading for insufficiency, three conditions must be met: "(1) there is no question
of fact which might allow the defense to succeed; (2) there is no question of law
which might allow the defense to succeed; and (3) the party would be prejudiced
by [its] inclusion." 88 Courts that grant a Rule 12(f) motion generally grant leave
to amend, unless the amendment would be futile. 89
III.

A.

NOTICES OF NONPARTY FAULT IN W. VA.

Enactingthe Change

West Virginia Code section 55-7-13d(a) provides for the determination
of fault of parties and nonparties in a civil action. "In assessing percentages of
fault, the trier of fact shall consider the fault of all persons who contributed to
the alleged damages regardless of whether the person was or could have been a

82

ROBIN J. DAVIS & LOUIs J. PALMER, JR., LITIGATION HANDBOOK ON WEST VIRGINIA
RULES

OF CIVIL PROCEDURE 201 (5th ed. 2017).
83
Id.
84

Id. at 323.

85

W. VA. R. Civ. P. 12(f).

86

DAVIS & PALMER, supra note

87
88

82, at 323-24.

Id. at 434 (citing Gilbert v. Eli Lilly Co., Inc., 56 F.R.D. 116 (D.P.R. 1972)).
Id. (citing E.E.O.C. v. Bay Ridge Toyota, Inc., 327 F. Supp. 2d 167 (E.D.N.Y. 2004);
Cognex Corp. v. Microscan Sys., Inc., 990 F. Supp. 2d 408 (S.D. N.Y. 1991)).
89
Id. at 435 (citing Cates v. Int'l Tel. & Tel. Corp., 756 F.2d 1161 (5th Cir. 1985); Schreiber
Distrib. Co. v. Serv-Well Furniture Co., 806 F.2d 1393 (9th Cir. 1986)).
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party to the suit." 90 It is important to distinguish between "fault" and "liability."
"Fault" means "an act or omission of a person, which is a proximate cause of
injury or death to another person or persons, damage to property, or economic
injury." 9 1 By contrast, "liability" is "the quality, state, or condition of being
legally obligated or accountable." 9 2 This distinction is significant because a
nonparty who is assessed a percentage of fault has no liability and, as a result, no
monetary obligations because of the assessment. The statute makes this clear by
emphasizing that assessments of fault are used only as a means to accurately
93
determine the fault of parties in that action. Moreover, "[w]here fault is
assessed against nonparties, findings of such fault do not subject any nonparty to
liability in that or any other action, or may not be introduced as evidence of
94
liability or for any other purpose in any other action."
Section (a)(2) provides the two situations in which the fault of a nonparty
be
considered: (1) "when the plaintiff entered into a settlement agreement
must
with the nonparty" and (2) when a defending party files a notice of nonparty
fault.95 Certain requirements must be met when the latter situation arises. Within
180 days after service of process, the defending party who wishes for the trier of
fact to consider the fault of a nonparty must file with the court a notice of
96
nonparty fault alleging that a nonparty was wholly or partially at fault. The
97
defending party must serve the notice on all parties. The notice must do three
99
things. 98 First, the notice must designate the nonparty. Second, the notice must
either provide the nonparty's name and last known address or give the best
100
Third, the
identification of the nonparty available under the circumstances.
nonparty
such
believing
for
basis
of
the
statement
a
"brief
provide
notice must
to be at fault."101
Although the statute's language seems straightforward, the exact
requirements for a notice present a latent uncertainty that threatens the efficacy
of the section 55-7-13 reforms. Specifically, it is unclear from section 55-7-13d
what constitutes a sufficient brief statement of the defendant's basis for believing
a nonparty to be wholly or partially at fault. The allocation of fault determines
the amount of compensation a plaintiff recovers for an injury, which means that

§ 55-7-13d(a)(1)

90

W. VA. CODE ANN.

91

Id. § 55-7-13b.

92

Liability, BLACK'S LAW

93
95

W. VA. CODE ANN. § 55-7-13d(a)(5) (West 2021).
Id.
Id. § 55-7-13d(a)(2).

96

Id.

97

Id.

98

Id.

99

Id.

100

Id.

101

Id.

94

DICTIONARY

(West 2021).

(11th ed. 2019).
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the stakes are high. On the one hand, when the trier of fact assesses a percentage
of fault to a nonparty, the plaintiff cannot recover that portion of damages. 0 2 On
the other hand, if a nonparty is wholly or partially at fault for the plaintiff's
injuries and their fault cannot be considered because the notice was insufficient,
a defendant may be liable for more than its share of damages. Because the
purpose of the statute is to prevent unfair results and ensure accurate allocations
of fault,1 03 it is important to clarify the standard for notices' brief statements.
B.

West Virginia Courts' Interpretation

Unfortunately, the statute itself does not provide any guidance on what
is required for a notice's brief statement to be considered sufficient. Because the
statute was enacted in 2015, the issue has not arisen in litigation enough times
for a coherent standard to emerge. Three cases provide some insight: Stratford v.
Brown,10' Taylor v. Wallace Auto Parts & Services, Inc. ,105 and Courtland
Company, Inc. v. Union Carbide Corporation.'06
1.

Stratford v. Brown

First, Stratford provides an example of an insufficient brief statement. In
an automobile accident case, the defendant filed a Notice, alleging that another
driver was at fault.1 07 The Notice stated:
Upon information and belief, [nonparty] was the owner and
operator of a 2009 Honda Accord that collided with the vehicle
in which Plaintiff [ ] was a passenger on September 19, 2015, on
U.S. Route [119] in Kanawha County, West Virginia, as alleged
in Plaintiffl's] Complaint. Defendant [] states that [nonparty]
negligently caused or contributed to the subject accident, and is
liable to the Plaintiffs for any and all damages arising
therefrom.' 08
As part of discovery,
Defendant responded in part to one of Plaintiff's interrogatories
regarding comparative fault as follows: "The Defendant
believes that [nonparty] caused or contributed to the accident at
issue, because she appeared to be traveling at a high rate of speed

02

Id. § 55-7-13d(a)(3).

03

See supra note 65 and accompanying text.

04
05

No. 2:17-cv-03963, 2018 WL 5649901 (S.D. W. Va. Oct. 31, 2018).
No. 2:19-cv-27, 2020 WL 1316730 (N.D. W. Va. Mar. 19, 2020).

106

No. 2:18-cv-01230, 2020 WL 7234281 (S.D. W. Va. Dec. 8, 2020).
Stratford, 2018 WL 5649901, at *5.

107

08

Id. at *4 (names omitted to protect privacy).
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immediately prior to the accident, and did not appear to take any
evasive action to avoid the collision with the Defendant's
vehicle." 09
After the completion of discovery, the court ruled on the Notice as part
10
The
of its consideration of the defendant's motion for summary judgment.
not
does
court said: "[a]t first glance, Defendant's Notice of Nonparty Fault
appear to provide a statement that sets out Defendant's 'basis for believing' [a
1
nonparty] to be at fault for the accident." ' Nevertheless, the court opined that
the plaintiff had provided sufficient evidence that the nonparty was not at fault
and granted summary judgment in favor of the plaintiff on the "defense of
nonparty fault."' 2
Although the court did not elaborate on what would have been a
sufficient basis for believing, Stratford is informative in what is not a sufficient
basis for believing. From Stratford, it is clear that it is not sufficient to merely
say that a nonparty negligently caused or contributed to an injury. Although it
provides an example of a notice that falls below the "brief statement" standard,
it remains unclear what exactly the threshold for sufficiency is.
2.

Taylor v. Wallace Auto Parts & Services, Inc.

Second, in Taylor, Ronald R. Taylor was killed when the mantrip in
3
which he was traveling struck a metal screw jack lying on a coal mine floor."
His wife, Crystal Taylor, filed suit against Wallace Auto Parts & Services, Inc.,
the mantrip manufacturer, alleging product liability, breach of express and
4
implied warranties, negligence, and loss of consortium." Wallace filed a notice,
5
naming the coal company as an entity that is or may also be at fault." In the
Notice, Wallace argued that a Mine Health and Safety Administration
investigation of the incident determined that the sole cause of the incident was
the coal company's failure to ensure that the roadway was free of extraneous
material."' Mrs. Taylor moved to strike the Notice, arguing that the coal
company should not be included on the verdict form because the coal company
is immune under the Workers' Compensation Act unless (1) it fails to comply

109
"

"
112

Id.
Id.

Id.
Id. at *4-5.

Taylor v. Wallace Auto Parts & Serv., Inc., No. 2:19-cv-27, 2020 WL 1316730, at * 1 (S.D.
"3
W. Va. Oct. 31, 2018).
114
Id.
"5

Id.

116

Id.
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with the Workers' Compensation Act or (2) all of the elements of deliberate
intent are not met.

17

The United States District Court for the Northern District of West
Virginia denied Mrs. Taylor's Motion to Strike and allowed the coal company to
be included on the verdict form.1 I First, the court found that Wallace complied
with the procedural requirements of section 55-7-13d." 9 Next, the court rejected
Mrs. Taylor's contention that the coal company should not be included on the
verdict form because they are immune under the Workers' Compensation act.12 0
The court explained that the statute expressly provides for circumstances in
which a nonparty may be included on the verdict form even if it is immune from
liability.' 2 ' Reasoning that "[t]he statute, at its core, seeks to establish by jury
trial the truest and most accurate assessment of fault possible," the court found
that the coal company's percentage of fault should be included on the verdict
form, and Mrs. Taylor's recovery from Wallace would be reduced
accordingly. 2 2 Furthermore, the court rejected Mrs. Taylor's argument that the
Notice must "allege and prove the necessary elements" of the claim, but it did
not elaborate beyond calling the argument "unpersuasive."m123
The court also emphasized the distinction between liability and fault.12 4
When Wallace filed the Notice, the court said, that does not mean that the coal
company is "hailed to court 'to respond in damages at common law or by
statute.' 12 Instead, according to the court, Wallace sought "pursuant to a clear
and applicable statute, to have the fault assessed in this case among all persons
or parties who may have contributed to the incident made subject of this
litigation." 2 Because the liability, as opposed to fault, at issue in this case was
Wallace's, the court said that Wallace did not need to allege and prove the
employer's fault to avail itself of West Virginia Code section 55-7-13d.1 27
Although Taylor does not identify the threshold for sufficiency or
provide much insight into what it actually means for a notice to be sufficient, it
provides insight into the statute's purpose. Perhaps the most important lesson
from Taylor is the reminder about what is at stake for both sides when one party

"7

Id.

"

Id.

"9

Id. at *2.
Id.
Id. Specifically, it provides that "Nothing in this section is meant to eliminate or diminish

120
121

any defenses or immunities, which exist as of the effective date of this section, except as expressly
noted herein. . . ." W. VA. CODE ANN. § 55-7-13d(a)(4) (West 2021).
122 Taylor, 2020 WL 1316730, at *2.
123

Id.

124

Id.

125

Id. at *3.

126

Id.

127

Id.
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seeks the consideration of fault of nonparties. On the one hand, Mrs. Taylor's
husband was killed in a work accident, and she could not recover from the
employer. On the other hand, Wallace was the manufacturer of the mantrip that
Mrs. Wallace's deceased husband was riding in. Without the allowance of
consideration of the employer's potential fault, Wallace could have been subject
to more than its fair share of liability. This reminder reiterates the importance of
finding the threshold for sufficiency to ensure that the fairest result is achieved.
3.

CourtlandCompany v. Union Carbide Corporation

Third, in Courtland,the plaintiff, Courtland, filed two suits alleging that
Union Carbide used properties other than its own to store "hazardous and toxic
28
materials" that were released into the environment.1 Union Carbide filed a
notice stating that an unknown number of unnamed parties may be wholly or
partially at fault.1 29 In the Notice, Union Carbide explained that because
discovery "was in a nascent stage, it had not yet identified the nonparties" but
nevertheless asked the factfmder to consider the fault of the nonparties under
section 55-7-13d.'3 0 Nearly four months later, Union Carbide supplemented its
notice based on deposition testimony to designate three nonparties and asserted
that an unknown number of additional unnamed parties may be at fault and
should therefore be considered at trial.' 3 ' Courtland moved to strike Union
Carbide's Notices.' 3 2
The court began its analysis by noting that neither party's briefs "discuss
the legal standard that should guide the court's consideration of the plaintiff's
motions to strike." 3 3 The court went on to say that "[t]raditionally, a motion to
strike is a 'procedural mechanism by which a party challenge[s] the sufficiency
of a pleading or of evidence, with a goal toward removing the pleading .. . or
[evidence] from the record, so that it [i]s not considered by a judge or jury."'134
The court looked to the Federal Rules of Civil Procedure for striking
pleadings. 35 Noting that "Rule 12(f) allows the court to strike pleadings of 'an
insufficient defense or any redundant, immaterial, impertinent, or scandalous
matter,"' the court wrote that Rule 12(f) motions to strike "are generally viewed
with disfavor 'because striking a portion of a pleading is a drastic remedy and

Courtland Co. v. Union Carbide Corp., No. 2:18-cv-01230, 2020 WL 7234281, at *1 (S.D.
128
W. Va. Dec. 8, 2020).
129
Id. at *2.
130

Id.

'31

Id.

132

Id.

'3

Id.

Id.
14
1584764,
(defining
15
Id.

(quoting Kelly v. FedEx Ground Package Sys., Inc., No. 3:10-cv-01265, 2011 WL
at *2 (S.D. W. Va. Apr. 26, 2011); Strike, BLACK'S LAw DICTIONARY (11th ed. 2019)
"strike" to mean "expunge, as from a record")).
at *3.
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because it is often sought by the movant simply as a dilatory tactic."'
Recognizing that Rule 12(f) imposes a heavy burden on the movant, "a court
must be convinced there are no questions of fact, that any questions of law are
clear and not in dispute, and that under no set of circumstances could the defense
succeed." 13 6 The court reiterated that it "is difficult to establish a defense is
clearly insufficient. Even where technically appropriate and well-founded,
motions to strike defenses as insufficient are often denied in absence of a
showing of prejudice to the moving party." 137
Courtland's main argument in support of its motion to strike was that
Union Carbide did not comply with section 55-7-13d(a)(2)'s "requirement that
the defendant 'give[] notice ... that a nonparty was wholly or partially at
fault."' 138 Instead, Courtland pointed out that Union Carbide's notices stated
"that either unnamed or the three named nonparties may be wholly or partially
at fault." 139 On that distinction, Courtland argued that Union Carbide's Notices
were insufficient because section 55-7-13d "requires the defendant to do more
than speculate about a nonparty's fault; it requires the defendant to assert that the
nonparty was in fact at fault for the damages claimed." 14 0 In response, Union
Carbide said that the distinction was "merely a matter of semantics and that its
notices sufficiently apprise the plaintiff of the information required." 14 1 The
court, after reiterating that neither party was able to cite any support for their
arguments, agreed with Union Carbide.1 42
The court then analyzed both sentences of section 55-7-13d(a)(2).
According to the court, the first sentence "imposes the requirement to provide
timely notice in order for the fault of a nonparty to be considered by the trier of
fact pursuant to subsection (a)(1)."1 43 The second sentence is the one that
describes the notice, specifying to whom the notice must be provided and what
it must contain.44 Viewing the second sentence as the one that "controls what
content must be included in the notice," the court rejected Courtland's semantics
argument and concluded that Courtland had not provided any reasons for the
court to strike the notice based on the contents of Union Carbide's Notices. 145

136
137
138

139

Id. at *3 (quoting Clark v. Milam, 152 F.R.D. 66, 70 (S.D. W. Va. 1993)).
Id. (quoting Clark, 152 F.R.D. at 70).
Id. at *10 (quoting W. VA. CODEANN. § 55-7-13d(a)(2) (West 2021)) (emphasis in original).
Id. (emphasis in original).

140

Id.

141

Id.

142

Id. at *1

143

Id. at *10.

144

Id.

145

Id. at *10-11.
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C. Summary: Where West Virginia Is Now
These cases clarify the boundary of sufficiency somewhat. Stratford and
Taylor are hints of the boundaries of sufficiency. On the one hand, Stratford
instructs that more is required of the brief statement than merely alleging that a
46
On the
nonparty "negligently caused or contributed to" a plaintiff's injuries.
other hand, Taylor advises that the brief statement does not mean that the party
147
filing the notice must allege and prove the elements of a claim.
While Stratford and Taylor illustrate the boundaries of a sufficient brief
statement, Union Carbide demonstrates that a defendant can file a notice, even
though they do not know the identity of the nonparties, and supplement as
148
information becomes available during discovery. The court also provided, for
the first time, the standard for striking a notice under Rule 12(f). While it is clear
that Rule 12(f) advises leniency in striking a pleading, the boundary remains
unclear.

tV.

A SURVEY OF NOTICES OF NONPARTY FAULT

A majority of states allow the trier of fact to consider the fault of
nonparties to a suit. Twenty states have legislation in place allowing for the fault
9
of nonparties to be considered. 14 Nineteen other states either have legislation
that impliedly allows the fault of a nonparty to be considered or state courts have
5 0
recognized that the fault of a nonparty may be considered." This Part will

146

See supra Part II.B.1.

147

See supra Part III.B.2.
See supra Part III.B.3.

148

See ALASKA STAT. ANN. § 09.17.080 (West 2021); ARIz. REv. STAT. ANN. § 12-2056; ARK.
149
CODE ANN. § 16-55-201 (West 2021); COLO. REv. STAT. ANN. § 13-21-111.5 (West 2021); FLA.

STAT. ANN. § 768.81(1) (West 2021); GA. CODE ANN. § 51-12-33 (West 2021); IDAHO CODE ANN.
§ 6-803 (West 2021); IND. CODE ANN. § 34-20-7-1 (West 2021); KAN. STAT. ANN. § 60-258a(d)
(West 2021); KY. REv. STAT. ANN. § 411.182(3) (West 2021); LA. Civ. CODE ANN. arts. 1804,
2323, 2324 (West 2021); MICH. COMP. LAWS ANN. §§ 600.6404(4), 600.6312 (West 2021); Miss.
CODE ANN. § 85-5-7 (West 2021); N.D. CENT. CODE ANN. § 32-03.2-02 (West 2021); OKLA. STAT.
ANN. tit. 23 § 15 (West 2021); TENN. CODE ANN. § 29-11-107 (West 2021); UTAH CODE ANN. §§
78B-5-818, 78B-5-819 (West 2021); VT. STAT. ANN. tit. 12 § 1036 (West 2021); W. VA. CODE
ANN. §§ 55-7-13c, d (West 2021); WYO. STAT. ANN. § 1-1-109(e) (West 2021).
150
See CAL. CIv. CODE § 877.6 (West 2021); CONN. GEN. STAT. ANN. § 52-212 (West 2021);
IOWA CODE ANN. § 668.3 (West 2021); MINN. STAT. ANN. § 604.02 (West 2021); Ozaki v. Ass'n
of Apartment Owners of Discovery Bay, 954 P.2d 644 (Haw. 1998); Smith v. Cent. Illinois Pub.

&

Serv. Co., 531 N.E.2d 51 (Ill. App. Ct. 1988); Holbrook v. Peric, 473 N.E.2d 531 (Ill. App. Ct.
1984); Cornell v. Texaco, Inc., 712 S.W.2d 680 (Mo. 1986) (en banc); Cole v. Goodyear Tire
Rubber Co., 967 S.W.2d 176 (Mo. Ct. App. 1998); Warmbrodt v. Blanchard, 692 P.2d 1282 (Nev.
1984); Ocasio v. Fed. Exp. Corp., 33 A.3d 1139 (N.H. 2011); Metuchen Sav. Bank v. Pierini, 871
A.2d 759 (N.J. Super. Ct. App. Div. 2005); Bencivenga v. J.J.A.M.M., Inc., 609 A.2d 1299 (N.J.
Super. Ct. App. Div. 1992); Roman v. Mitchell, 397 A.2d 729 (N.J. Super Ct. App. Div. 1979);
Rawson v. Lohsen, 366 A.2d 1022 (N.J. Super. Ct. Law Div. 1976); Ramos v. Rodriguez, 882 P.2d
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survey Colorado, Michigan, and Georgia because those states' notice of nonparty
fault statutes are very similar to West Virginia's and courts in those states have
provided guidance that could be helpful in the search for the threshold of
sufficiency in West Virginia.
A.

Colorado
Colorado's nonparty fault statute provides, in relevant part, as follows:

'

In an action brought as a result of a death or an injury to person
or property, no defendant shall be liable for an amount greater
than that represented by the degree or percentage of the
negligence or fault attributable to such defendant that produced
the claimed injury, death, damage, or loss.15
Like West Virginia, Colorado allows the trier of fact in civil actions to
consider the amount of fault attributable to a nonparty "based upon evidence
thereof, which shall be admissible," in order to determine the degree or
percentage of fault attributable to the parties.15' Colorado emphasizes that any
degree of fault attributed to a nonparty cannot be used in any other litigation.'
To consider the fault of a nonparty, whether the plaintiff settled with that
nonparty or if the nonparty was not named to the suit at all, Colorado requires a
defending party to file a notice of nonparty fault.' Like West Virginia, Colorado
law requires that the notice "designat[e] such nonparty and set[] forth such
nonparty's name and last-known address, or the best identification of such
nonparty which is possible under the circumstances, together with a brief
statement of the basis for believing such nonparty to be at fault."'55
Unlike West Virginia, however, Colorado courts have enumerated a
standard for sufficiency, but it is still vague. For example, in Redden v. SCI
Colorado Funeral Services, Inc.,156 the Supreme Court of Colorado ruled that a

&

1047 (N.M. Ct. App. 1994); Williams v. Niske, 615 N.E.2d 1003 (N.Y. 1993); Fortune v. Newmark
& Co. Real Est., Inc., 202 A.D.2d 197, 607 N.Y.S.2d 947 (N.Y. App. Div. 1994); Dubrey v.
Champlain Valley Physicians Hosp. Med. Ctr., 189 A.D.2d 950 (N.Y. App. Div. 1993); Davis By
and Through Davis-Toepfer v. O'Brien, 891 P.2d 1307 (Or. 1995) (en banc); Straw v. Fair, 187
A.3d 966 (Pa. 2018); Smith v. Tiffany, 799 S.E.2d 479 (S.C. 2017); Pleinis v. Wilson Storage
Transfer Co., 66 N.W.2d 68 (S.D. 1954); Bedford v. Moore, 166 S.W.3d 454 (Tex. App. 2005);
Gen. Motors Corp. v. Saenz, 829 S.W.2d 230 (Tex. App. 1991); Kenneally v. Thum, 653 S.W.2d
69 (Tex. App. 1983); DeMaris v. Brown, 621 P.2d 201 (Wash. Ct. App. 1980); Delvaux v. Vanden
Langenberg, 387 N.W.2d 751 (Wis. 1986); Bentzler v. Braun, 149 N.W.2d 626 (Wis. 1967); Chille
v. Howell, 149 N.W.2d 600 (Wis. 1967).
151
COLO. REV. STAT. ANN. § 13-21-111.5(1) (West 2021).
152
Id. § 13-21-111.5(3)(a).
15

Id.

154

Id. § (3)(b).

ss
156

Id.
38 P.3d 75 (Colo. 2001).
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defendant "need not prove negligence in the submitted designation, but the
157
Nevertheless, "a party must
submission must go beyond a bald designation."
liable to the extent that the
legally
non-party
the
believing
for
basis
allege the
elements of a negligence
the
all
satisfy
would
non-party's acts or omissions
158
claim." The Supreme Court of Colorado emphasized throughout its reasoning
that the purpose of designating nonparties is to give a plaintiff sufficient notice
159
of the nonparties' conduct so that plaintiff can prepare to address it.
Although Colorado did not expressly say as much, Redden informs that
the standard for judging the sufficiency of a notice is very similar to the pleading
standard required by Rule 8 and the standard for striking under Rule 12(f). Like
Rule 8's requirement that a pleading include a short and plain statement of the
claim to inform the other parties to the suit of the nature of the filing party's
claim or defense and identify the issues of fact relevant to the allocation of fault,
so too should a Notice provide a short and plain statement to serve the same
purpose.
Furthermore, McGraw v. Cobra Trucking, Inc. 160 provides an example
of a brief statement in a notice that demonstrates that the nonparty's actions may
satisfy the elements of a claim. The notice stated as follows:
Defendant designates [third-party name] as a non-party at fault
pursuant to C.R.S. § 13-21-111.5(3)(b). His last known contact
information is [address]. [Third party] is at fault for the accident
that forms the subject of Plaintiff's Complaint. Based on
information and belief, [third-party] suddenly stopped in the farleft lane (the fast lane) on northbound I-25 in front of Plaintiff's
vehicle, causing the chain-reaction accident. Multiple vehicles
traveling on northbound I-25, including Plaintiff, were forced to
slam on their brakes and swerve to avoid [third party]'s vehicle.
In addition, based on information and belief, Plaintiffs vehicle
may have collided with [third party]'s vehicle, contributing to
Plaintiffs alleged injuries. [Third party] did not stop because of
traffic congestion. [Third party] had a duty of reasonable care in
operating his vehicle on the highway and he breached the duty,
161
causing or contributing to the accident.
The court first considered "the nature of Defendants' burden at the
pleadings stage of this action." 62 The court stated that the defendant did not need
to produce evidence to prove its claim; rather, it needed only to provide "support
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Id. at 81 (citation omitted).
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Id.
Id.
No. 20-cv-01032, 2020 WL 7230637 (D. Colo. Dec. 8, 2020).
Id. at *3 (nonparty's name, address, and phone number omitted).
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for [its] belief of nonparty negligence." 1 63 The court concluded the defendants
had met that standard, and then turned to the issue of "whether Defendants satisfy
their burden, in light of the statutory requirements, by providing factual
allegations sufficient to support a prima facie negligence claim against their
designee." 164 The court considered whether the notice established a prima facie
case for negligence, reasoning that the defendants' notice sufficiently pled the
necessary elements. 65
The notice in McGraw is a great example of what is required for a notice
to be sufficient. It begins by expressly stating that the defendant is designating a
nonparty under the relevant Colorado law. Next, it provides the nonparty's name,
phone number, and address. Then, it goes into the brief statement, which is, in
essence, a miniature complaint. It provides enough facts to allege the nonparty's
duty, breach of that alleged duty, and causation of the plaintiff's resulting
damages. Most notably, the notice fulfilled the requirements of Colorado
Revised Statutes Annotated section 13-21-111.5(1) in eight sentences, and only
five were the brief statement.
B. Michigan
Emphasizing that a tortfeasor should not pay damages in excess of their
percentage of fault, Michigan's "fair share liability" provision, Michigan
Compiled Law section 600.2957(1), states:
In an action based on tort or another legal theory seeking
damages for personal injury, property damage, or wrongful
death, the liability of each person shall be allocated under this
section by the trier of fact . .. in direct proportion to the person's
percentage of fault. In assessing percentages of fault under this
subsection, the trier of fact shall consider the fault of each
person, regardless of whether the person is, or could have been,
named as a party to the action.1 66
While courts generally allow defendants to name an unknown
nonparty,1 67 Michigan makes clear that, although the nonparty's identity may be
unknown, the defendant must be able to articulate the nonparty's contributions
to the plaintiff's alleged injury. For example, in Brantley v. Walmart, Inc., the

163
Id. (citing Larrieu v. Best Buy Stores, L.P., No. 10-CV-01883, 2013 WL 4838912, at *2 (D.
Colo. Sept. 9, 2013).
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Id.
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Id. at *4.
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MIcH. COMP. LAWS ANN. § 600.2957(1) (West 2021).

167
See Sedgwick Ins. v. F.A.B.E. Custom Downstream Sys., Inc., 47 F. Supp. 3d 536, 544, 546
(E.D. Mich. 2014); see also Rinke v. Potrzebowski, 657 N.W.2d 169, 171 (Mich. Ct. App. 2002).
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plaintiff sued Walmart after she sustained injuries from a fall in a store.'68
Walmart filed a notice, stating that it did not "creat[e] the allegedly negligent
condition at the store," and insisted that "'either Plaintiff or a "non-party" created
69
the condition,' and this is a sufficient basis for believing a nonparty is at fault."
The plaintiff moved to strike the Notice as deficiently pleaded, arguing that
Walmart did not comply with the statute's requirement that the notice contain
the nonparty's name and last known address, or best identification possible in
the circumstances, and a brief statement of the basis for believing the nonparty
is at fault. 7 0 In response, Walmart contended that it identified the nonparty to
71
the best of its ability at that early stage in litigation.'
The court granted the plaintiff's motion to strike and allowed Walmart
7 2
The court acknowledged that the
14 days to file a more definite statement.
party filing a notice does not have to precisely identify the nonparty's name and
address and is "not required to 'use any and all means necessary to obtain the
nonparty at fault's identity as soon as possible,' especially at the inception of the
case." 7 3 The court reasoned that "the basic purpose of a Notice of Non-Party
Fault is to place a plaintiff on notice that a defendant seeks to allege that another
tortfeasor is comparatively negligent for the plaintiff's injuries," and, while the
notice does not have to be precise, it must at least put the "plaintiff on notice of
74
an actual, existing nonparty at fault."1 Because Walmart simply argued that the
plaintiff's injuries must be somebody else's fault because it wasn't their fault,
the court found that the notice identifying a "phantom nonparty tortfeasor" was
insufficient.' 75
From Brantley, it is clear that the party filing a notice must "provide
some information that puts Plaintiff on notice of an actual, existing nonparty at
fault."1 76 A failure to do so puts plaintiffs at risk of undue prejudice throughout
the litigation process, especially during the discovery phase. 177 While the
nonparty's identity can be determined during the discovery phase, the court did
not permit Walmart to attempt to ascertain an unidentified nonparty and their
contribution to the plaintiff's injury during discovery. Not only would searching
for the basis of its claim through discovery contravene the most fundamental
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Brantley v. Walmart, Inc., No. 20-CV-10432, 2020 WL 5939192, at *1 (E.D. Mich. Oct. 7,

2020).
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Id. at *2.

Id. (quoting Sedgwick Ins. v. F.A.B.E. Custom Downstream Sys., Inc., 47 F. Supp. 3d 536,
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purpose of notices (i.e., informing other parties of the nature of the claim to avoid
unfair surprises at trial), but allowing such searching would drastically slow the
litigation process and unfairly burden and prejudice the plaintiff.
C. Georgia
Like the states previously discussed, Georgia also requires that, when a
defendant files a notice, the trier of facts must determine the amount of fault
attributable to nonparties.17 8 Georgia courts have provided insight into the
minimum that is required for a brief statement to be considered sufficient. For
example, in Haynes v. Lawrence TransportationCompany,179 the United States
District Court for the Northern District of Georgia emphasized that the statute
requires "a brief statement of the basis for believing the nonparty" to be at fault,
and ruled that the defendant does not need to provide evidence in a notice
because "the notice is just that-a notice."' 80
That is not to say, however, that the failure to meet the statutory
requirements will be allowed. For example, in Dennis v. D&F Equipment Sales,
Inc.,"' the defendant filed a notice, which stated in whole: "Knight's Electric,
[address], [phone number]. This was the electrical contractor hired by Sanderson
Farms to supply power and controls to the vertical conveyor."1 82 The court found
that this notice was insufficient because it did not "provide an adequate statement
of the basis for believing" that the nonparty was at fault. 183 Unlike McGraw,'84
where the notice, in eight sentences, identified the nonparty and explained the
facts that led the defendant to believe that the nonparty had a duty, breached the
duty, and contributed to causing the plaintiff's injuries, here, the notice in Dennis
essentially does not provide a basis at all.1 85 It merely lists the nonparty's name,
address, phone number, and their relation to the plaintiff. Ultimately, there is no
basis for the belief contained in the notice.

78

GA. CODE ANN.

§ 51-12-33(c) (West 2021).

'9
Haynes v. Lawrence Transp. Co., No. 1:13-CV-04292, 2016 WL 1359185 (N.D. Ga. Jan.
29, 2016).
180 Id. at *5 (emphasis in original).
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No. 7:14-CV-132, 2016 WL 3753085 (M.D. Ga. July 11, 2016).
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Id. at *1n.1.

183

Id. at *1.

184
185

See supra Section I.A.
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THE STANDARD FOR SUFFICIENCY

"So long as the opponent is fairly apprised and presented with the
opportunity to contradict, he/she should not lose on the merits of his/her position
86
by imprecise and less than conclusive pleading."'
In order to assure an efficient adjudication, conducted without placing
an undue burden on any party to the suit, and results in the fairest allocation of
fault and the resulting payment of damages, a standard must be set by which the
brief statement can be judged. Taylor is a reminder that much is at stake for both
sides.' 87 On the one hand, Mrs. Taylor sued for injuries incurred when her
husband was killed in a workplace accident and was unable to recover from the
employer. On the other hand, the manufacturer of the mantrip should not bear
the brunt of damages that it did not cause. Accordingly, it is essential to a fair
civil justice system to get it right. The brief statement of the defendant's basis
for believing a nonparty is or may be wholly or partially at fault in an action
should be judged on the same standard as pleadings.
Pleadings set up a fair adjudication by creating a process through which
each party lays out the nature of its claim. In the same way that a complaint must
provide a "short and plain statement of the claim showing that the pleader is
entitled to relief,"'8 8 so too must notices. Although a plaintiff's complaint must
include a request for the relief sought, the relief sought by a notice is clear: to
allow consideration of the potential fault of nonparties so that a defendant may
avoid paying damages in excess of its fault. McGraw demonstrates that the brief
statement does not need to be elaborate; in five sentences, the defendant provided
enough facts to support its allegation that the nonparty was wholly or partially at
fault for the plaintiff's injury. 189 The Colorado cases make clear that the notice,
whatever length it may be, should provide at least enough facts to support its
contention that the nonparty satisfies the elements of a claim.
Although a pleading may be unartfully drafted, it should only be stricken
if it is so insufficient that no issue of fact or question of law can be gleaned from
it, or if it would unfairly prejudice the plaintiff. It is obvious that a brief
statement, like that in Dennis, that essentially does not contain a brief statement
is insufficient.' 90 Likewise, from Stratford, it is clear that it is not enough to
provide facts and, in the concluding sentence, state that a nonparty "negligently
19
caused or contributed to the subject accident." ' The brief statement should be

DAvis & PALMER, supra note 82, at 200 (citing Nellas v. Loucas, 191 S.E.2d 160 (W. Va.
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1972); Marcus v. Holley, 618 S.E.2d 517 (W. Va. 2005)).
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Taylor v. Wallace Auto Parts & Servs., Inc., No. 2:19-cv-27, 2020 WL 1316730 (N.D. W.
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akin to a miniature complaint that sets out the facts and explains why the
elements of a claim are satisfied or should be stricken if it does not.
While Courtland demonstrates that a plaintiff may not be unfairly
prejudiced if the nonparty's identity is unknown at the time of filing the notice
but may later be ascertained during discovery, 192 Brantley makes clear that the
defendant must have at least some inkling of how the unknown nonparty
contributed to the plaintiff's injuries.193 To force the plaintiff into learning both
the identity of the nonparty in addition to their potential fault for the injury is
unfairly prejudicial to the plaintiff.
Courts generally grant leave to amend an insufficient pleading.
Likewise, courts should grant leave to amend a notice if it would legitimately
lead to the allocation of fault to a nonparty who contributed to a plaintiff's injury.
As Redden demonstrates, however, leave to amend should not be given when
evidence has been provided to show that amending the notice would be futile.1 94
VI.

CONCLUSION

In the first two decades of the twenty-first century, West Virginia has
made great efforts to repudiate its reputation as 50th among the states. The 2015
civil justice reforms are a tremendous step in shaking off the reputation as a
Judicial Hellhole with the goal of joining the mainstream and becoming a more
appealing place for economic development, but there are obstacles on the path to
the mainstream. The requirements for notices of nonparty fault under West
Virginia Code section 55-7-13d are but one obstacle on the path. This obstacle,
however, is cleared relatively easily by applying existing rules regarding
pleadings and looking to other states for guidance on the threshold for
sufficiency. As future obstacles become clear, West Virginia has demonstrated
that it is up to meeting the challenge. Rising to the occasion and meeting these
challenges, as West Virginia has always done, will ensure that West Virginia is
the best that it can be in all areas.
McKenna Meadows*
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